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(b) In making the finding required by 
paragraph (a)(4) of this section, we will 
consider whether: 

(1) The tenant’s ability to comply 
with the lease would be adversely af-
fected by any new loan obligations; 

(2) Any lease provisions would be 
modified by the mortgage; 

(3) The remedies available to us or to 
the Indian landowners would be limited 
(beyond any additional notice and cure 
rights to be afforded to the mortgagee), 
in the event of a lease violation; and 

(4) Any rights of the Indian land-
owners would be subordinated or ad-
versely affected in the event of a loan 
default by the tenant. 

§ 162.245 When will a BIA decision to 
approve an amendment, assign-
ment, sublease, or mortgage under 
an agricultural lease be effective? 

Our decision to approve an amend-
ment, assignment, sublease, or mort-
gage under an agricultural lease will be 
effective immediately, notwith-
standing any appeal that may be filed 
under part 2 of this chapter. Copies of 
approved documents will be provided to 
the party requesting approval, and 
made available to the Indian land-
owners upon request. 

§ 162.246 Must an amendment, assign-
ment, sublease, or mortgage ap-
proved under an agricultural lease 
be recorded? 

An amendment, assignment, sub-
lease, or mortgage approved under an 
agricultural lease must be recorded in 
our Land Titles and Records Office 
that has jurisdiction over the leased 
premises. We will record the document 
immediately following our approval 
under this subpart. 

LEASE ENFORCEMENT 

§ 162.247 Will BIA notify a tenant 
when a rent payment is due under 
an agricultural lease? 

We may issue bills or invoices to a 
tenant in advance of the dates on 
which rent payments are due under an 
agricultural lease, but the tenant’s ob-
ligation to make such payments in a 
timely manner will not be excused if 
such bills or invoices are not delivered 
or received. 

§ 162.248 What will BIA do if rent pay-
ments are not made in the time and 
manner required by an agricultural 
lease? 

(a) A tenant’s failure to pay rent in 
the time and manner required by an 
agricultural lease will be a violation of 
the lease, and a notice of violation will 
be issued under § 162.251 of this subpart. 
If the lease requires that rent pay-
ments be made to us, we will send the 
tenant and its sureties a notice of vio-
lation within five business days of the 
date on which the rent payment was 
due. If the lease provides for payment 
directly to the Indian landowners, we 
will send the tenant and its sureties a 
notice of violation within five business 
days of the date on which we receive 
actual notice of non-payment from the 
landowners. 

(b) If a tenant fails to provide ade-
quate proof of payment or cure the vio-
lation within the requisite time period 
described in § 162.251(b) of this subpart, 
and the amount due is not in dispute, 
we may immediately take action to re-
cover the amount of the unpaid rent 
and any associated interest charges or 
late payment penalties. We may also 
cancel the lease under § 162.252 of this 
subpart, or invoke any other remedies 
available under the lease or applicable 
law, including collection on any avail-
able bond or referral of the debt to the 
Department of the Treasury for collec-
tion. An action to recover any unpaid 
amounts will not be conditioned on the 
prior cancellation of the lease or any 
further notice to the tenant, nor will 
such an action be precluded by a prior 
cancellation. 

(c) Partial payments may be accept-
ed by the Indian landowners or us, but 
acceptance will not operate as a waiver 
with respect to any amounts remaining 
unpaid or any other existing lease vio-
lations. Unless otherwise provided in 
the lease, overpayments may be cred-
ited as an advance against future rent 
payments, or refunded. 

(d) If a personal or business check is 
dishonored, and a rent payment is 
therefore not made by the due date, the 
failure to make the payment in a time-
ly manner will be a violation of the 
lease, and a notice of violation will be 
issued under § 162.251 of this subpart. 
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